
 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
Maryland Energy Administration;    : 
Maryland Office of People’s Counsel; and   : 
Maryland Public Service Commission   : 
        : Docket No. EL26-87-000 
    Complainants,  : 
        : 
Baltimore Gas and Electric Company;   : 
Delmarva Power and Light Company;   : 
NextEra Energy Transmission MidAtlantic, Inc.;  : 
Potomac Edison Company;     : 
Transource Maryland LLC; and    : 
Valley Link Transmission Maryland, LLC   : 
        : 
    Respondents.   : 
 

COMMENTS OF WIRES 
 

In accordance with the notices issued by the Federal Energy Regulatory Commission 

(“Commission” or “FERC”) in this docket,1 WIRES, on behalf of its members, submits these 

comments2 to the Complaint filed by Maryland Energy Administration, Maryland Office of 

People’s Counsel, and Maryland Public Service Commission (collectively, the “MD State 

Agencies” or “Complainants”) against Baltimore Gas and Electric Company, Delmarva Power 

and Light Company, NextEra Energy Transmission MidAtlantic, Inc., Potomac Edison Company, 

Transource Maryland LLC, and Valley Link Transmission Maryland, LLC (collectively, 

“Respondents”) in the captioned docket.3  The Complaint, filed pursuant to Federal Power Act 

 
1 Combined Notice of Filings #1, Docket No. EL26-87-000 (July 7, 2026); and Maryland Energy Administration v. 
Baltimore Gas and Elec. Co., Notice of Extension of Time, Docket No. EL26-87-000 (July 17, 2026) (extending the 
deadline for submitting answers, comments, and protests to and including August 5, 2026). 
2 WIRES filed a timely doc-less motion to intervene on July 8, 2026. 
3 Maryland Energy Administration v. Baltimore Gas and Elec. Co., Complaint by the Maryland State Agencies, 
Docket No. EL26-87-000 (July 2, 2026) (“Complaint”). 
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(“FPA”), sections 2064 and 3065 and Rule 206 of the Commission’s Rules of Practice and 

Procedure6, asserts that as of July 1, 2026, the Maryland Utility RELIEF Act7 required 

Respondents owning or operating transmission lines over 69 kV to participate as members in a 

regional transmission organization (“RTO”).  Complainants contend that because Maryland law 

mandates participation in an RTO, Respondents’ inclusion of an RTO Adder8 in their return on 

equity (“ROE”) is unjust and unreasonable as the RTO Adder no longer incentivizes Respondents 

to participate in an RTO.9   

I. DESCRIPTION OF WIRES 

WIRES is a non-profit trade association of investor-, publicly-, and cooperatively-owned 

transmission providers, incumbent transmission owners, competitive transmission developers, 

transmission customers, regional grid managers, and equipment and service companies.10  

WIRES members serve customers throughout major regions of the country, account for more 

than 270,000 miles of high voltage transmission and include several technology companies 

focused on advancements in transmission.  WIRES members are dedicated to the timely, 

efficient, and cost-effective development of needed and beneficial transmission, utilizing 

 
4 16 U.S.C. § 824e. 
5 16 U.S.C. § 825e. 
6 18 C.F.R. § 385.206. 
7 On May 12, 2026, Maryland passed the Utility Reducing Energy Load Inflation for Everyday Families Act 
(“Utility RELIEF Act”), which enacted Maryland Public Utilities Code § 7-109 (“Md. Public Utilities Code § 7-
109” or “Section 7-109”).  Both the Maryland Utility RELIEF ACT and Section 7-109 became effective on July 1, 
2026. 
8 The RTO Adder is a 50 basis point ROE incentive adder each Respondent currently receives for its participation in 
an RTO.   
9 Complaint at 2-3. 
10 These comments convey WIRES members broad support for preserving the RTO Adder while also responding 
specifically to the facts and circumstances raised in the Complaint.  Additionally, this filing does not necessarily 
reflect the views of WIRES’ Regional Transmission Organizations (“RTOs”) or Independent System Operators 
(“ISOs”) members.  For more information about WIRES, please visit www.wiresgroup.com.  Hereinafter the 
acronym “RTO” shall be used to refer to an RTO and/or ISO. 

http://www.wiresgroup.com/
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innovative technologies and procurement practices to drive down costs.  Additionally, WIRES 

members are focused on development of transmission to ensure the reliable delivery of energy 

necessary to serve their existing and new customers.  WIRES advocates for constructive 

regulatory policies and practical solutions that would reduce delays in the development of 

essential transmission infrastructure.   

II. CORRESPONDENCE AND COMMUNICATIONS 

 All correspondence and communication with respect to these comments should be sent to 

the following individual, who should be included on the official service lists compiled by the 

Secretary of the Commission in this proceeding: 

Larry Gasteiger 
Executive Director 
WIRES 
529 Fourteenth Street, NW  
Suite 1280 
Washington, DC  20045 
Phone:  (703) 980-5750 
lgasteiger@exec.wiresgroup.com 

 
III. EXECUTIVE SUMMARY 

Since its inception, WIRES has focused on supporting investment in needed and 

beneficial transmission infrastructure that Congress and FERC have recognized are essential to a 

resilient, reliable, and affordable bulk power system.  Today, the need to promote and facilitate 

transmission investment has never been more urgent.  Planning regions nationwide face ever 

increasing transmission constraints that limit regional providers’ ability to serve new and existing 

customers reliably and affordably.  Significant transmission expansion is needed to address 

substantial load growth expectations driven by technological advances, reshoring of industry, 

broader economic activity, and unprecedented levels of demand from data centers and artificial 

mailto:lgasteiger@exec.wiresgroup.com
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intelligence technology.11  Additional transmission is also necessary to connect new supply 

sources to meet customer demand and replace retiring generation.  Proactive transmission 

development is essential to ensure sufficient electricity is available to timely meet the needs of 

American customers and businesses.   

Meeting these ambitious goals will require well-functioning organized regional markets 

and substantial investment in transmission infrastructure.  If the Commission hopes to meet the 

nation’s emerging energy needs, it must find ways to encourage both the expansion of RTO 

regions and continued participation in them, as RTOs are foundational to the reliability, 

resilience, and security of the nation’s electric grid.   

After more than two decades, it is undeniable that the Commission’s implementation of 

Congress’s directive in section 1241 of the Energy Policy Act of 2005 (“EPAct 2005”)12 to 

incentivize new transmission development and RTO participation (herein referred to as the “RTO 

Participation incentive”) has supported transmission investment and efficient operations for the 

benefit of customers and advancement of state, regional, and national objectives.  Actions that 

eliminate or otherwise weaken the RTO Participation incentive would undermine the country’s 

urgent need to develop and construct substantial transmission infrastructure, particularly the 

sorely needed larger, longer-distance projects that are generally the product of RTO regional 

planning.13 

 
11 John D. Wilson, Zach Zimmerman, and Rob Gramlich, Grid Strategies, Strategic Industries Surging:  Driving US 
Power Demand at 3–5 (Dec. 2024) (available at https://gridstrategiesllc.com/wp-content/uploads/National-Load-
Growth-Report-2024.pdf). 
12 Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005), adding new section 219 to the FPA. 
13 Nathan Shreve, Zach Zimmerman, Gretchen Kershaw, Rob Gramlich, Grid Strategies LLC, Fewer New Miles:  
Strategic industries held back by slow pace of transmission (Rev. 1) at 4-5 (July 2025) (“July 2025 Grid Strategies 
Report”) (available at https://cleanenergygrid.org/wp-content/uploads/2025/07/ACEG_Grid-Strategies_Fewer-New-
Miles-2025_Rev-1.pdf). 

https://gridstrategiesllc.com/wp-content/uploads/National-Load-Growth-Report-2024.pdf
https://gridstrategiesllc.com/wp-content/uploads/National-Load-Growth-Report-2024.pdf
https://cleanenergygrid.org/wp-content/uploads/2025/07/ACEG_Grid-Strategies_Fewer-New-Miles-2025_Rev-1.pdf
https://cleanenergygrid.org/wp-content/uploads/2025/07/ACEG_Grid-Strategies_Fewer-New-Miles-2025_Rev-1.pdf
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In the Complaint, Complainants allege that because Maryland law requires Respondents 

to participate in an RTO, they are no longer eligible for the Commission-approved 50-basis point 

RTO Adder in their ROE; and, thus, inclusion of the incentive adder in their transmission rates is 

unjust and unreasonable.14  In support, Complainants argue that the RTO Participation incentive 

no longer incentivizes any action by Respondents and, therefore, “Maryland consumers are being 

inappropriately charged higher rates for Respondents’ required compliance with Maryland 

law.”15  As explained below, these claims are without merit and should be rejected. 

First, if the RTO Participation incentive requires Respondent’s participation in an RTO, 

eliminating that incentive would require the Commission to disregard Respondents’ FPA 

section 205 rights.  Respondents exercised those rights when they voluntarily agreed, through 

section 205 filings, to transfer by contract certain operational and tariff-related authority over 

their jurisdictional facilities to PJM Interconnection, L.L.C. (“PJM”) in exchange for, among 

other things, the ROE Adder.  That bargain also preserved Respondents’ right to withdraw from 

PJM.  The Commission recognized and accepted the arrangement because it was voluntary and 

therefore “permissible under the FPA in Atlantic City.”16  There is no precedent permitting state 

law to unilaterally alter or override the terms of a filed rate memorialized as a FERC-accepted 

agreement.17 

 
14 Complaint at 2-3. 
15 Id. 
16 Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 9-11 (D.C. Cir. 2002) (“Atlantic City”) (holding that while a utility 
may voluntarily agree to limit its section 205 rights, the Commission cannot require such a surrender involuntarily); 
see also Cent. Hudson Gas & Elec. Corp. v. N.Y. Indep. Sys. Operator, Inc., 178 FERC ¶ 61,194 at P 31 (2022) 
(citations omitted). 
17 See Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 at 966 (1986) (“Nantahala Power & Light Co.”) 
(holding that once FERC sets a rate exclusive to its jurisdiction “a State may not conclude in setting retail rates that 
the FERC-approved wholesale rates are unreasonable.  A State must rather give effect to Congress’ desire to give 
FERC plenary authority over interstate wholesale rates, and to ensure that the States do not interfere with this 
authority.”).  
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Second, Complainants seek to rely on Maryland law to target Commission-accepted rates 

implementing Congress’s directive that FERC “provide for incentives to each transmitting utility 

or electric utility that joins a Transmission Organization.”18  By prescribing the terms of RTO 

participation, Maryland law attempts to do indirectly what it cannot do directly, i.e., intrude on 

matters reserved exclusively to FERC.19  This Complaint is particularly troubling because it is 

not an isolated incident;20 rather, it reflects a broader national effort by states to circumvent the 

Commission’s ratemaking authority under the FPA.  Complainants do not explain - much less 

justify - why the RTO Adder renders the Maryland transmission owners’ rates unjust and 

unreasonable other than to assert a generalized, state-specific policy preference for short-term 

rate reductions for Maryland customers.21 

Third, eliminating the incentive could undermine the Commission’s decades-long policy 

of supporting the voluntary development and expansion of RTOs.  As discussed in detail below, 

the more than $22 billion of estimated annual benefits to ratepayers generated from RTO 

membership far exceed the RTO Adder’s estimated annual cost of roughly $400 million.22  The 

risks and obligations associated with RTO membership have increased significantly over the 

years, and state-mandated participation does not alter that fact. 

Fourth, whether RTO participation is voluntary or state mandated, Congress intended 

transmission owners to be compensated for (i) transferring certain of their operational and tariff-

 
18 16 U.S.C. § 824s(c). 
19 Nantahala Power & Light Co., 476 U.S. at 966. 
20 See, e.g., Connecticut Dep’t of Energy and Env’t Protection v. The Connecticut Light & Power Co., Complaint of 
Connecticut State Agencies Challenging RTO Adder Costs and Requesting Termination, Docket No. EL26-79-000 
(June 11, 2026). 
21 Complaint at 18-19, n. 82 (the Maryland Utility RELIEF Act is “intended to lower energy bills for Marylanders”). 
22 Electric Transmission Incentives Policy Under Section 219 of the Federal Power Act, 175 FERC ¶ 61,035 at P 8 
n. 21 (Apr. 15, 2021) (“Supplemental Incentive NOPR”) (citation omitted). 
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related section 205 authority over their jurisdictional facilities to an RTO; (ii) assuming the risks 

and obligations of RTO membership; and (iii) delivering resulting benefits to customers.  

Accordingly, in considering any remedy, the Commission could reaffirm that the RTO 

Participation incentive is not linked solely to RTO membership; rather, it fulfills the 

congressional mandate by also compensating transmission owners for the risks and challenges of 

RTO participation, as well as the customer benefits RTOs provide. 

Fifth, RTOs are essential to achieving regional transmission outcomes regardless of 

individual state policies.  The RTO Participation incentive was intended not only “to induce 

transmitting utilities to turn over operational control over their transmission facilities to 

Transmission Organizations,” but was also meant to recognize the benefits RTOs provide to 

customers and the risks and obligations RTO membership imposes on transmission owners.23  

Those benefits are significant regardless of the voluntariness of such membership.24  

IV. BACKGROUND 

Although Order No. 2000 found RTOs to be needed to “resolve impediments to fully 

competitive markets,” the Commission stopped short of mandating utilities to join an RTO.25  

Instead, the Commission adopted a voluntary approach to RTO formation that represented a 

“measured and appropriate” response to “focus [the industry’s] efforts on the potential benefits of 

RTO formation and how best to achieve them.”26  To stimulate RTO participation by 

 
23 Electric Transmission Incentives Policy Under Section 219 of the Federal Power Act, 170 FERC ¶ 61,204 at 
PP 94, 96 and 97 (Mar. 20, 2020) (“Transmission Incentive NOPR”). 
24 Id. at P 94. 
25 Regional Transmission Organizations, Order No. 2000, 89 FERC ¶ 61,285 at 115 (1999) (“Order No. 2000”), 
order on reh’g, Order No. 2000-A, 90 FERC ¶ 61,201 (2000), appeal dismissed for want of standing sub nom. Pub. 
Util. Dist. No. 1 v. FERC, 272 F.3d 607 (D.C. Cir. 2001). 
26 Order No. 2000 at 100-101, 115-116.  The Commission emphasized in the order that the voluntary approach 
should not be interpreted to mean that the Commission would not exercise its authority under the FPA to require 
participation in an RTO where supported by an evidential proceeding.  Id. at 142. 
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transmission-owning utilities, Order No. 2000 relied on “certain favorable ratemaking treatments 

for those who assume the risks of the transition to a new structure, which [the Commission 

believed] should, at a minimum, eliminate any rate disincentives to RTO formation.”27   

Subsequently, under FPA section 219(c), Congress sought to encourage RTO participation 

by directing the Commission to “provide for incentives to each transmitting utility or electric 

utility that joins a Transmission Organization.”28  The Commission implemented FPA 

section 219 by issuing Order No. 679, which established by rule carefully tailored incentives to 

address benefits and risks of membership in RTOs.29  In Order No. 679, the Commission held 

that it would “approve, when justified, requests for ROE-based incentives for public utilities that 

join and/or continue to be a member of an ISO, RTO, or other Commission-approved 

Transmission Organization.”30  The Commission further stated that “[a]n entity will be presumed 

to be eligible for the incentive if it can demonstrate that it has joined an RTO, ISO, or other 

Commission-approved Transmission Organization, and that its membership is on-going.”31  

However, any public utility receiving an incentive ROE for joining a Transmission Organization 

but then withdraws from such organization “is no longer eligible for the ROE incentive.”32 

In 2019, approximately 13 years following promulgation of Order No. 679, the 

Commission issued a Notice of Inquiry33 soliciting comments on a variety of issues related to its 

 
27 Id. at 116. 
28 16 U.S.C. § 824s(c). 
29 Promoting Transmission Inv. through Pricing Reform, Order No. 679, 116 FERC ¶ 61,057, order on reh’g, Order 
No. 679-A, 117 FERC ¶ 61,345 (2006), order on reh’g, 119 FERC ¶ 61,062 (2007). 
30 Order No. 679 at P 326. 
31 Id. at P 327. 
32 Id. 
33 Inquiry Regarding the Commission’s Electric Transmission Incentives Policy, 166 FERC ¶ 61,208 (Mar. 21, 2019) 
(“2019 Notice of Inquiry”). 
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transmission incentives policy, including the RTO Participation incentive.  Such questions 

included whether the Commission should (i) revise the RTO Participation incentive or 

(ii) consider incentives other than ROE Adders for utilities that join an RTO, e.g., automatic 

provision of construction work in progress (“CWIP”) in rate base or the abandoned plant 

incentive for all transmission-owning RTO members; and if so, (iii) what other types of 

incentives would be appropriate.34  The 2019 Notice of Inquiry docket subsequently informed 

the Commission’s Transmission Incentive NOPR.35  Approximately one year later, the 

Commission issued a Supplemental Incentive NOPR36 proposing to modify the RTO 

Participation incentive policy outlined in the Transmission Incentive NOPR.  Those NOPRs 

remain open.   

During that same period, the U.S. Court of Appeals for the Sixth37 and Ninth38 Circuits 

reviewed two state laws requiring public utilities in those states to join an RTO.39  The courts 

held that transmission owners are eligible for the RTO Participation incentive only when their 

participation is voluntary.40   

As the Commission considers this Complaint and evaluates what, if any, revisions are 

needed to implement its RTO Participation incentive policy consistent with EPAct 2005, WIRES 

 
34 Id. at P 38. 
35 See supra n. 23.  
36 See supra n. 22. 
37 Dayton Power & Light Co. v. FERC, 126 F.4th 1107 (6th Cir. 2025) (“Dayton”). 
38 Pacific Gas & Elec. Co. v. FERC, Nos. 24-2527, 24-3786, 2025 WL 1912363 (9th Cir. 2025) (“PG&E”). 
39 See Ohio Rev. Code § 4928.12 (the “Ohio Statute”) (requires an entity owning or controlling transmission 
facilities in Ohio to become “a member of” an RTO and to transfer control of its transmission facilities to that RTO); 
and Cal. Pub. Util. Code § 362(c) and (d) (the “California Statute”) (states that the California utilities “shall 
participate in the [ISO]” and they “shall not withdraw a facility from the operational control of the [ISO] without 
[CPUC] approval pursuant to Section 851”). 
40 Dayton, 126 F.4th at 1118, 1135; PG&E, 2025 WL 1912363 at *11. 
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urges the Commission not to defer to the states on matters within FERC’s exclusive jurisdiction.41  

Such deference would depart from long-established, well-understood policies, disrupt settled 

expectations, create uncertainty, risk chilling investment, and increase customer costs by 

eliminating rate treatments that reduce risk and help lower financing costs that benefit customers.  

Instead, the Commission should reject this Complaint and preserve the RTO Participation incentive 

which encourages transmission owners to join and remain in an RTO, recognizes the risks and 

challenges associated with RTO membership, and reflects the significant customer benefits derived 

from transmission owners’ participation in an RTO. 

V. COMMENTS 

A. Neither FERC, Nor Any State, has the Authority to Order a Public Utility to Make 
a Section 205 Filing 
 

Participation in an RTO can only be accomplished by a transmission owning public 

utility through a section 205 filing in which the utility voluntarily agrees to enter into an 

agreement to transfer operating control and other related rights to an RTO.42  Legal precedent 

bars states from compelling a public utility to make such a filing.43  The D.C. Circuit has 

likewise held, in the context of FERC’s attempt to modify PJM transmission owners’ voluntary 

 
41 Nantahala Power & Light Co., 476 U.S. at 966. 
42 Atlantic City Elec. Co., 295 F.3d at 9-11. 
43 Mass. Dep’t of Pub. Utils. v. United States, 729 F.2d 886, 888 (1st Cir. 1984) (finding that a state cannot dictate a 
public utility’s FERC rate filings).  See also, Elec. Transmission Incentives Policy Under Section 219 of the FPA, 
Reply Comments of the Indicated PJM Transmission Owners, Exhibit A – Affidavit of the Hon. Joseph T. Kelliher, 
Docket No. RM20-10-000 at P 32 (July 26, 2021) (“Kelliher Affidavit”) (stating that “[w]hile some public utilities 
may have joined RTOs at the behest of states, in my view they could challenge the legality of these state actions, 
since there is legal precedent barring states from compelling a public utility from making FPA Section 205 filings, so 
strictly speaking, [t]ransmission [o]wners that joined RTOs under these circumstances joined voluntarily after a 
balancing of interests.”) (citations omitted); and Joseph Kelliher, Opinion:  States cannot be granted filing rights 
under Section 205 of the Federal Power Act, Utility Dive (July 27, 2026) (noting that requiring PJM and/or PJM 
transmission owners to make FPA section 205 filings at the behest of the states would “eliminate the ability of PJM 
and its public utility transmission owner members to ‘set the rates it will charge’ and ‘change them at will,’ subject 
to Commissions review.  Instead, [ ] public utilities may be forced to file Section 205 tariff changes they actively 
oppose and believe unjust and unreasonable at the behest of states.”) (available at 
https://www.utilitydive.com/news/states-ferc-filing-rights-section-205-pjm/826170/#_ftn6). 

https://www.utilitydive.com/news/states-ferc-filing-rights-section-205-pjm/826170/#_ftn6
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participation in PJM, that transmission owners’ section 205 rights may be transferred only 

through a voluntary section 205 filing.44  Additionally, if the RTO Participation incentive 

requires Respondents’ participation in an RTO, then eliminating that incentive would require the 

Commission to disregard the section 205 rights Respondents exercised when they agreed to 

transfer, by contract, certain operational and tariff-related authority over their jurisdictional 

facilities to PJM in exchange for, among other things, the RTO Adder. 

That bargain also preserved Respondents’ right to make a section 205 filing to withdraw 

from the RTO.45  The Commission recognized and accepted the arrangement because it was 

voluntary and thus “permissible under the FPA in Atlantic City.”46  There is no precedent that 

permits a state law to unilaterally alter or override a filed rate memorialized in the terms of a 

FERC-accepted agreement.47  Thus, any attempt by the Commission to modify a transmission 

utility’s voluntary participation in an RTO can only be implemented through a voluntary 

section 205 filing by the utility.48   

The Atlantic City decision confirming the limitation embodied in section 205, preceded 

enactment of FPA section 219.  At the time section 219 was enacted, Congress knew that, in 

order for anyone to force a public utility to join an RTO, section 205 would have to be amended.  

No such amendment was enacted and for this reason Congress could not have intended that 

FERC’s authority to grant the RTO Participation incentive under FPA section 219 could be 

 
44 Atlantic City Elec. Co., 295 F.3d at 9-11. 
45 PJM, Consolidated Transmission Owners Agreement (“CTOA”). Rate Schedule No. 42 at section 3.2, Withdrawal 
from This Agreement (detailing transmission owners’ withdrawal rights subject to certain conditions, including 
submission of a FPA section 205 filing). 
46 Atlantic City Elec. Co., 295 F.3d at 9-11 (holding that while a utility may voluntarily agree to limit its section 205 
rights, the Commission cannot require such a surrender involuntarily); see also Cent. Hudson Gas & Elec. Corp. v. 
N.Y. Indep. Sys. Operator, Inc., 178 FERC ¶ 61,194 at P 31 (2022) (citation omitted). 
47 Nantahala Power & Light Co., 476 U.S. at 966. 
48 Atlantic City Elec. Co., 295 F.3d at 10–11. 



12 
 

overridden by state laws mandating RTO participation.  Thus, eliminating the incentive on the 

basis that Maryland transmission owning utilities are now required to participate in PJM would 

undermine the voluntary section 205 framework that Atlantic City protects. 

Additionally, the PJM CTOA, which governs the Maryland transmission owners’ 

participation in PJM, expressly permits transmission owners to withdraw from PJM after 

providing 90 days’ advance notice to PJM and the other parties to the CTOA.49  That withdrawal 

right is subject to certain conditions including the transmission owner’s submission of a section 

205 filing to FERC.50  Maryland law cannot unilaterally interfere with the terms of the CTOA.51 

Given that Maryland law does not address the Maryland transmission owners’ right to 

withdraw from the RTO, and because both FERC and Maryland must apply the provisions of the 

CTOA as filed and accepted by the Commission, the CTOA-preserved right to withdraw from 

PJM confirms that the Maryland transmission owners remain voluntary members of PJM.52  

Accordingly, any order finding the Maryland transmission owners participation in PJM 

involuntary would be inconsistent with the filed rate and therefore unlawful. 

B. By Requiring Maryland Public Utilities to Join an RTO, Maryland Law 
Inappropriately Steps on FERC’s Regulatory Jurisdiction, Contravening the 
FPA’s Division of Authority Between State and Federal Regulators 
 

Congress gave the Commission authority over certain rates, charges, and practices in 

connection with or affecting those wholesale rates,53 including the directive to “provide for 

 
49 CTOA at section 3.2. 
50 Id. 
51 Id. at 7.3 (providing that only parties to the CTOA can amend the CTOA under section 205); see also 
Transmission Agency v. Sierra Pacific Power Co., 295 F.3d 918, 929 (9th Cir. 2002) (holding that “[a]t its most basic, 
the filed rate doctrine provides that state law, and some federal law . . . may not be used to invalidate a filed rate nor 
to assume a rate would be charged other than the rate adopted by the federal agency in question.”) (citations 
omitted). 
52 PG&E, 2025 WL 1912363 at *11. 
53 16 U.S.C. § 824(d). 



13 
 

incentives to each transmitting utility or electric utility that joins a Transmission Organization.”54  

Complainants nevertheless seek to use Maryland law to target Commission-accepted rates 

implementing that congressional directive by prescribing the terms of RTO participation, thereby 

effectively substituting the State’s determination for the Commission’s on a matter Congress 

“place[d] squarely in FERC’s hands.”55   

Settled precedent makes clear that a state may not do indirectly what it cannot do directly, 

which is intrude on matters reserved exclusively to FERC.56  Yet, Complainants offer no 

explanation – much less justification – for why the RTO Participation incentive would render the 

Maryland transmission owners’ rates unjust and unreasonable other than to assert a generalized, 

state-specific policy preference for short-term rate reductions for Maryland customers.57  As 

such, the Complaint fails because it asks FERC to give effect to a state law targeted at a 

transmission owner’s ROE, the very matter over which FERC has exclusive jurisdiction.  

 
54 16 U.S.C. § 824s; see, e.g., Miss. Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 374 (1988) 
(“Miss. Power & Light Co.”) (“Congress has drawn a bright line between state and federal authority in the setting of 
wholesale rates and in the regulation of agreements that affect wholesale rates.  State may not regulate in areas 
where FERC has properly exercised its jurisdiction to determine just and reasonable wholesale rates or to insure that 
agreements affecting wholesale rates are reasonable.”); FPC v. S. Cal. Edison Co., 376 U.S. 205, 215-16 (1964) 
(“Congress meant to draw a bright line easily ascertained, between state and federal jurisdiction . . . .”). 
55 Transource Pa., LLC v. Defrank, 2025 U.S. App. LEXIS 34931 *41-42 (3rd Cir. 2025) (noting that “while the FPA 
left certain zones of authorities to the states, ‘States may not seek to achieve ends, however legitimate,’ in a manner 
that would effectively undermine a FERC determined rate.” (citing Hughes v. Talen Energy Mkt’g, LLC, 578 U.S. 
150, 164 (2016) (“Hughes”))). 
56 Miss. Power & Light Co. 487 U.S. at 371 (stating that “States may not alter FERC-ordered allocations of power 
by substituting their own determinations of what would be just and fair.  FERC-mandated allocations of power are 
binding on the States, and States must treat those allocations as fair and reasonable when determining retail rates.”); 
see also Nantahala Power & Light Co., 476 U.S. at 966 (holding that once FERC sets a rate exclusive to its 
jurisdiction, “a State may not conclude in setting retail rates that the FERC-approved wholesale rates are 
unreasonable.”  Rather, “[a] State must [ ] give effect to Congress’ desire to give FERC plenary authority over 
interstate wholesale rates, and to ensure that the States do not interfere with this authority”); Hughes, 578 U.S. at 
151 (explaining that while  the “states may regulate within their assigned domain . . . they may not seek to achieve 
ends, however legitimate, through regulatory means that intrude on FERC’s authority over interstate wholesale 
rates”) (citations omitted). 
57 Complaint at 18–19. 
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Concerningly, it is unclear whether the Maryland legislature analyzed or otherwise 

considered the costs and benefits of RTO membership, including the benefits Maryland 

customers receive when utilities join an RTO or the costs utilities incur as RTO members. 

C. Regional Wholesale Markets Deliver Undisputed Customer Benefits and Depend 
on Transmission Owner Participation That Must Itself be Compensated 

 
RTOs support a reliable, resilient and efficient energy delivery system that is foundational 

to providing affordable electric service for all customers and advancing large-scale energy 

infrastructure development.  For more than two decades, the RTO Participation incentive has both 

encouraged and compensated transmission owners for assuming the risks undertaken in supporting 

stable RTO participation and delivering significant customer benefits, including optimizing 

transmission system use, lowering costs through technical and economic efficiencies, enabling 

more efficient dispatch and reserve sharing, and supporting regional planning that results in more 

efficient, cost-effective region-wide transmission solutions.58   

RTOs have successfully delivered billions of dollars of annual benefits to customers.59  

The Midcontinent Independent System Operator, Inc. (“MISO”) has estimated that it delivers 

over $5 billion in annual net economic benefits to its 45 million customers and members through 

improved reliability, compliance, more efficient use of existing assets, and reduced need for 

additional assets.60  PJM estimated annual savings of approximately $5 billion through more 

 
58 WIRES Transmission Policy One Pager, The Importance of the RTO Participation Incentive (Jun 23, 2025) 
(“WIRES June 2025 Transmission Policy One Pager”) (available at https://wiresgroup.com/the-importance-of-the-
rto-participation-incentive/). 
59 See London Economics International LLC, Economic Considerations in the Matter of Electric Transmission 
Incentives (FERC Docket No. RM20-10-000), prepared for WIRES at 4–5 (July 1, 2020) (“LEI Report”) (available 
at https://wiresgroup.com/wp-content/uploads/2020/07/LEI-Expert-Paper-on-FERC-NOPR_Electric-Transmission-
Incentives-July-1-2020.pdf).   
60 See MISO Value Proposition–2024 Overview (Mar. 2025) (MISO’s market efficiencies and regional coordination 
delivered an estimated $5.1 billion in annual benefits, with cumulative benefits surpassing $50 billion since 2007; 
for every dollar spent on MISO membership, participants realize $15 in benefits) (available at 
https://cdn.misoenergy.org/2024%20Value%20Proposition%20Annual%20View684260.pdf).  

https://wiresgroup.com/the-importance-of-the-rto-participation-incentive/
https://wiresgroup.com/the-importance-of-the-rto-participation-incentive/
https://wiresgroup.com/wp-content/uploads/2020/07/LEI-Expert-Paper-on-FERC-NOPR_Electric-Transmission-Incentives-July-1-2020.pdf
https://wiresgroup.com/wp-content/uploads/2020/07/LEI-Expert-Paper-on-FERC-NOPR_Electric-Transmission-Incentives-July-1-2020.pdf
https://cdn.misoenergy.org/2024%20Value%20Proposition%20Annual%20View684260.pdf
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efficient regional transmission planning, lower aggregate generation reserve requirements, 

encouraging replacement of less-efficient generators, and reducing electricity production costs.61  

Southwest Power Pool, Inc. (“SPP”) estimates that savings from its markets and transmission 

planning services now exceed $4.7 billion in net annual savings.62  In testimony provided in 

2017 by Kenneth Bowes on behalf of the New England Transmission Owners (“NETOs”) in 

Docket No. EL16-64, ISO-NE was expected to produce savings of more than $600 million per 

year after having cumulatively provided over $5 billion in savings to consumers since 2007.63  

Consumers in the New York Independent System Operator, Inc. (“NYISO”) footprint realized 

annual savings of $7.8 billion in 2019 through the integration of more efficient resources, lower 

production costs, and reduced need for reserves by drawing from a wide pool of power 

generators.64  Based on these estimates, one could reasonably conclude that these RTOs alone 

produce more than $22 billion of annual consumer benefits.65  While most of these benefits are 

 
61 See The Value of PJM (2026) (PJM broke down the approximate $5 billion of annual savings as follows:  
$1.4 billion in reliability benefits; $1.25 billion in generation investment; $1.1 billion in integration of more efficient 
resources; $990 million in energy productions costs; and $265 - $355 million per year in demand response value) 
(available at https://www.pjm.com/-/media/DotCom/about-pjm/the-value-of-pjm.pdf); see also  PJM News Release, 
PJM Board Outlines Plans to Integrate Large Loads Reliably (Jan. 16, 2026) ) (available at https://www.pjm.com/-
/media/DotCom/about-pjm/newsroom/2026-releases/20260116-pjm-board-outlines-plans-to-integrate-large-loads-
reliably.pdf). 
62 Since becoming an RTO, SPP has expanded to 17 states and successfully implemented two wholesale energy 
markets – one in the Eastern Interconnection and one in the Western Interconnection.  By operating centralized 
wholesale electricity markets, coordinating grid reliability, and planning regional transmission, SPP members 
receive more than $20 in savings and benefits for every dollar invested and the 24-to-1 return on investment now 
exceeds $4.7 billion in net annual savings.  See SPP, Powering Progress Together at 4, 17, Appendix 2025 Member 
Value Statement at 1, 5–6, 15, 33 (Apr. 2026) (available at spp report - powering progress together.pdf). 
63 See Belmont Municipal Light Dept. v. Central Maine Power Co., Supplemental Answering Testimony and 
Exhibits of Kenneth B. Bowes on Behalf of the NETOs, Docket No. EL16-64-002, Exh. No. NET-02600 at 9 and 
accompanying Exhibit No. NET-02601 (July 31, 2017). 
64 The Electric Power Supply Association (“EPSA”), Competitive Electricity Markets Spotlight:  New York ISO at 4 
(Apr. 20, 2021) (available at https://epsa.org/wp-content/uploads/2021/04/EPSA_ISO_factsheet_4132021.pdf). 
65 Of course, this estimate is likely understated because it does not include the benefits to consumers from California 
Independent System Operator Corporation (“CAISO”) or updated estimated for ISO-NE. 

https://www.pjm.com/-/media/DotCom/about-pjm/the-value-of-pjm.pdf
https://www.pjm.com/-/media/DotCom/about-pjm/newsroom/2026-releases/20260116-pjm-board-outlines-plans-to-integrate-large-loads-reliably.pdf
https://www.pjm.com/-/media/DotCom/about-pjm/newsroom/2026-releases/20260116-pjm-board-outlines-plans-to-integrate-large-loads-reliably.pdf
https://www.pjm.com/-/media/DotCom/about-pjm/newsroom/2026-releases/20260116-pjm-board-outlines-plans-to-integrate-large-loads-reliably.pdf
https://www.spp.org/documents/76476/spp%20report%20-%20powering%20progress%20together.pdf
https://epsa.org/wp-content/uploads/2021/04/EPSA_ISO_factsheet_4132021.pdf
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substantial, most were in the form of market-related savings specific to market participants and 

consumers, not transmission owners. 

Viewed in context, the more than $22 billion of estimated annual benefits to ratepayers 

generated from RTO membership appear to far exceed the RTO Adder’s estimated annual cost of 

roughly $400 million.66  Additionally, preserving the incentive and compensation for RTO 

participation would better position utilities to compete for capital and support large-scale 

transmission investment, while providing much needed “regulatory certainty for investors, 

planners, and transmission owners to inform decisions regarding long-term planning and the 

deployment of capital.”67  Conversely, eliminating the incentive and compensation, could 

undermine the Commission’s decades-long policy of supporting the development and expansion 

of RTOs and the consumer benefits they provide.  It could also signal that transmission 

infrastructure is no longer a stable, prudent investment, shifting capital away from large-scale 

regional transmission projects developed through RTO regional planning processes towards 

lower risk transmission projects. 

Since the enactment of EPAct 2005, successive administrations have focused on large-

scale energy infrastructure development to support a growing economy, including rising 

electricity demands driven by artificial intelligence data centers and reshoring manufacturing.  

These needs underscore the importance of a robust, modern electric transmission network 

capable of meeting rising electricity demand while maintaining and enhancing the overall 

resilience and efficiency of the nation’s energy system.  Regional energy delivery systems are 

urgently needed to accommodate substantial load growth reliably and effectively, provide 

 
66 See Supplemental Incentive NOPR at P 9 n. 21 (citation omitted). 
67 Electric Transmission Incentives Policy Under Section 219 of the Federal Power Act, Reply Comments of 
WIRES, Docket No. RM20-10-000 at 4-5 (July 16, 2020). 
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affordable electric service to all customers, and advance the nation’s broader goals of economic 

growth and energy security.68  

D. The Risks, Responsibilities, and Obligations Associated with a Utility’s 
Participation in an RTO Have Increased Significantly, and State-Mandated 
Participation Does Not Alter That Fact 

 
Participation in RTOs, regardless of whether that participation is mandatory or voluntary, 

increases risks and obligations for the transmission owners.  Examples of the risks and 

responsibilities assumed by transmission owners in an RTO generally fall into two basic 

categories:  (i) the transfer of assets and operational control to the independent RTO to perform 

certain functions; and (ii) the assumption of obligations and responsibilities imposed on 

transmission owners as members of an RTO through Commission regulations and policies.69  As 

discussed further below, both of these categories have expanded significantly over time.   

Governance by an RTO:  By joining an RTO, transmission owners are required to transfer 

regional transmission planning and operational control of their transmission assets to the RTO to 

maximize the efficiency of the broader regional grid, while continuing to bear the financial 

liability and maintenance obligations associated with those assets.  Transmission owners also 

relinquish control over transmission policy, stakeholder governance, and regional rate design.70   

The differences are notable when compared to transmission owners in non-RTO regions.  

Specifically: 

Requirement Area Non-RTO Utilities RTO Transmission Owners 
Operational Control Retain full control; schedule 

and dispatch their own 
generation and transmission 
assets. 

Transfer functional control of 
their facilities to the RTO to 
be dispatched efficiently on a 
region-wide basis. 

 
68 Executive Order No. 14262, Strengthening the Reliability and Security of the United States Electric Grid (Apr. 8, 
2025), 90 FR 15521 (Apr. 14, 2025). 
69 LEI Report at 12–15. 
70 Id. at 14. 
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System planning Plan transmission solely to 
meet their own native load 
and internal reliability 
requirements. 

Subject  to regional 
transmission planning (e.g., 
meeting multi-state RTO 
expansion mandates)and are 
obligated to build new 
transmission facilities at the 
direction of the RTO. 

Compliance & Oversight Subject to standard 
NERC/FERC reliability 
standards and state public 
utility commissions. 

Must adhere to strict, 
continuous RTO compliance 
standards, mandatory matrix 
rules, and stringent Standards 
of Conduct. 

Stakeholder burden Develop projects primarily 
through direct negotiations 
with state regulators and local 
customers. 

Required to participate in 
highly complex, resource-
intensive RTO stakeholder 
processes, defending local 
criteria against public/market 
advocates. 

Tariffs & Pricing Set up and update their own 
Open Access Transmission 
Tariff subject to FERC 
approval. 

Operate under a regional 
tariff, often requiring 
collective negotiation or 
specialized filings to recover 
local costs.  

 
Federal policies and regulatory changes.  RTO-participating transmission owners also 

face challenges and uncertainty arising from federal policies and regulatory changes directed 

primarily at RTO regions.  For example, although Order No. 1000 was intended to apply to both 

RTO and non-RTO regions,71 the Order No. 1000 solicitation requirements were implemented 

more extensively in RTO regions with no solicitations taking place outside the RTO regions.72  In 

fact, implementation of Order No. 1000 solicitations and resulting regional projects have 

materialized only in the RTO regions.73   

 
71 See Transmission Planning & Cost Allocation by Transmission Owning & Operating Pub. Utils., Order No. 1000, 
136 FERC ¶ 61,051 at P 265 (2011) (“Order No. 1000”) (stating that the reforms related to nonincumbent 
developers “apply equally to public utility transmission providers in [RTO and non-RTO] regions.”), order on reh’g 
& clarification, Order No. 1000-A, 139 FERC ¶ 61,132, order on reh’g & clarification, Order No. 1000-B, 141 
FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C. Cir. 2014). 
72 LEI Report at 17. 
73 Id. at 16 (citation omitted); see also Tony Clark, Order No. 1000 at the Crossroads:  Reflections on the Rule and 
its Future at 10 (Apr. 2018) (noting that differences across RTOs driven by compliance approaches to Order 
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Transmission owners in RTOs must also comply with a more expansive set of federal 

regulations, such as Order Nos. 719,74 745,75 825,76 841,77 84478 and 2222,79 which significantly 

and disproportionately impact RTO regions.  Most of the differences were the result of wholesale 

electric market reforms designed to benefit customers in those regions.  

Most recently, the Commission issued orders to show cause directed solely to the six 

RTO regions,80 requiring them to justify how their existing tariffs provide for the interconnection 

of large load or to propose revisions to their tariffs.  In contrast, the Commission encouraged, but 

did not require, transmission providers in non-RTO regions to submit their own filings to address 

the show cause orders large load issues.81   

 
No. 1000 has led to “more process, more compliance, more delay, more paperwork, more planning [and] less 
transmission actually being built.”) (available at https://www.wbklaw.com/uploads/file/Articles-
%20News/2018%20articles%20publications/WBK-%20TC-Order%201000%20whitepaper%20Final.pdf). 
74 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719, 125 FERC ¶ 61,071 (2008), 
order on reh’g, Order No. 719-A, 128 FERC ¶ 61,059, order denying reh’g & providing clarification, Order 
No. 719-B, 129 FERC ¶ 61,252 (2009). 
75 Demand Response Compensation in Organized Wholesale Energy Markets, Order No. 745, 134 FERC ¶ 61,187, 
order on reh’g & clarification, Order No. 745-A, 137 FERC ¶ 61,215 (2011), order denying reh’g, Order No. 745-B, 
138 FERC ¶ 61,148 (2012). 
76 Settlement Intervals and Shortage Pricing in Markets Operated by Regional Transmission Organizations and 
Indep. Sys. Operators, Order No. 825, 155 FERC ¶ 61,276 (2016). 
77 Electric Storage Participation in Markets Operated by Regional. Transmission Organizations and Indep. Sys. 
Operators, Order No. 841, 162 FERC ¶ 61,127 (2018). 
78 Uplift Cost Allocation and Transparency in Markets Operated by Regional Transmission Organizations and 
Indep. Sys. Operators, Order No. 844, 163 FERC ¶ 61,041 (2018). 
79 Participation of Distributed Energy Resource Aggregations in Markets Operated by Regional Transmission 
Organizations and Indep. Sys. Operators, Order No. 2222, 172 FERC ¶ 61,247 (2020), order on reh’g & 
clarification, Order No. 2222-A, 174 FERC ¶ 61,197, Order No. 2222-B, 175 FERC ¶ 61,227 (2021). 
80 See the following six RTO Show Cause Orders for the interconnection of large load:  PJM Interconnection, L.L.C., 
195 FERC ¶ 61,211; Southwest Power Pool, Inc., 195 FERC ¶ 61,213; New York Indep. Sys. Operator, Inc., 195 
FERC ¶ 61,216; Midcontinent Indep. Sys. Operator, Inc., 195 FERC ¶ 61,212; California Indep. Sys. Operator 
Corp., 195 FERC ¶ 61,214; and ISO New England Inc., 195 FERC ¶ 61,215 (2026). 
81 See, e.g., Id., Laura V. Swett, Chairman, concurring at P 10 (encouraging transmission providers and other 
stakeholders outside RTO regions to make individual filings to address the issues discussed in the RTOs’ Show 
Cause Orders). 

https://www.wbklaw.com/uploads/file/Articles-%20News/2018%20articles%20publications/WBK-%20TC-Order%201000%20whitepaper%20Final.pdf
https://www.wbklaw.com/uploads/file/Articles-%20News/2018%20articles%20publications/WBK-%20TC-Order%201000%20whitepaper%20Final.pdf


20 
 

Consistent with the economic principle that “higher risk must be accompanied by a 

higher expected return,”82 the RTO Participation incentive is a constructive policy tool to be used 

to recognize the transmission owners’ contributions to regional markets and to help compensate 

utilities and their investors for the additional risks and obligations associated with RTO 

membership.83  Those risks and obligations have expanded significantly since EPAct 2005.  As 

detailed herein, the RTO Participation incentive continues to be warranted to compensate 

transmission owners for the risks they assume in delivering benefits to customers.  State-

mandated participation does not change that fact.  

E. RTOs are Essential to Achieving Regional Transmission Outcomes, and the RTO 
Participation Incentive is Vital to Offset the Risks and Responsibilities of RTO 
Membership 

 
Although WIRES appreciates the Complainants’ desire to find ways to reduce costs for 

Maryland consumers, transmission development challenges are intensifying across many 

regions, making it increasingly difficult to plan, develop, and construct needed infrastructure, 

particularly larger, long-distance projects.  Additionally, supply chain constraints and other 

resource limitations are further contributing to increased costs.  Nonetheless, RTOs remain 

essential to achieving regional transmission outcomes regardless of individual state policies, and 

consistent regulatory approaches are crucial to facilitating construction of essential transmission 

infrastructure.  Eliminating or significantly revising the RTO Participation incentive on the basis 

that it renders rates unjust and unreasonable would be misleading because the incentive cannot 

be evaluated apart from the customer benefits RTOs provide (including the collective objectives 

 
82 Esteban P. Caldentey and Matías Vernengo, Modern Finance, Methodology and the Global Crisis, University of 
Utah, Department of Economics, Working Paper No. 2010-04 at 4 (available at 
https://www.econstor.eu/obitstream/10419/64460/1/625044304.pdf). 
83 Transmission Incentive NOPR at PP 93, 96. 

https://www.econstor.eu/obitstream/10419/64460/1/625044304.pdf
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of the states within each RTO region) or the burdens transmission owners assume as a member of 

an RTO.   

The RTO Participation incentive remains vitally important as it not only helps offset 

transmission owners’ increased risks and responsibilities associated with RTO membership, the 

incentive also supports the continued cohesion of an RTO.  Thus, regardless of whether RTO 

participation is voluntary or state mandated, Congress intended transmission owners to be 

compensated for transferring certain of their operational and tariff-related section 205 authority 

over their FERC-jurisdictional facilities to an RTO.  Accordingly, in considering any remedy, the 

Commission is encouraged to preserve the incentive by reaffirming that it does not merely 

incentivize transmission owners for joining and remaining in an RTO, it compensates 

transmission owners for the risks and challenges of RTO participation, as well as the customer 

benefits that RTOs provide. 

VI. CONCLUSION 

For the foregoing reasons, WIRES respectfully submits these comments in response to 

the Complaint. 

       Respectfully submitted, 

 

       /s/ Larry Gasteiger    
       Larry Gasteiger 
       Executive Director 
       WIRES 
       529 Fourteenth Street, NW 
       Suite 1280 
       Washington, D.C.  20045 
       Mobile:  (703) 980-5750 
       lgasteiger@exec.wiresgroup.com 
 

Dated:  August 5, 2026 
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